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IN THE COURT OF SUB DIVISIONAL JUDICIAL 

MAGISTRATE (M), GOHPUR. 

P.R.C - 115/2019 

U/S 454/379 I.P.C 

State 

Vs 

Sri Mantu Das 

S/o.  Sri. Lahan Das 

Vill.:Gohpur T.E., P.S. Gohpur,  

Dist. Biswanath,  Assam. 

........... Accused. 

Present:  Shri.  A. A. Choudhury, S.D.J.M (M), Gohpur. 

For prosecution:   Ms. Barnali Chetia, ld. A.P.P 

For defence:   Sri. A. Hazarika, Ld. Advocate. 

Date of evidence:   07.11.19, 26.12.19 & 04.10.21. 

Argument heard on:  29.11.21. 
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Judgment delivered on:  07.12.21 

JUDGMENT 

1. The case of prosecution in a nutshell is that the informant 

namely, Sri Pradip Kisan lodged an ejahar on 08.06.19 inter 

alia alleging that on 03.10.18 at about 10:30 am the 

accused person namely Sri. Mantu Das entered into the 

house of informant at Gohpur T.E, Gohpur by breaking open 

the rear door and taking advantage of absence of occupants 

of the house has stolen cash amount of Rs. 15,000/- and 

goods worth Rs. 2000/-. The accused person allegedly 

absconded since then and on 08.6.19 at about 08:00 am the 

accused person was intercepted at Gohpur T.E and 

thereafter the local people informed the police and accused 

was arrested by police. Hence, the ejahar. 

  

2. The FIR/ejahar lodged in this regard was registered as a 

case vide Gohpur P.S. Case No. 229/19 U/S 457/380 I.P.C 

and investigation was initiated and upon completion of 

investigation, Charge-Sheet under section 457/380 I.P.C 

was submitted against the accused person namely Sri Mantu 

Das. 



 

3 
 

3. Accordingly, cognizance was taken and copies were served 

to the accused person and when particulars of offence 

under section 454/379 IPC was read over and explained to 

the accused person; accused pleaded not guilty and claimed 

to be tried.  

 

4. Point for determination:  

   (i). Whether the accused person has committed theft of  

   cash amount of Rs. 15,000/- and goods worth Rs. 2000/-  

   on 03.10.18 from the house of informant? 

 (ii). Whether the accused person committed lurking 

house-trespass or house breaking in order to the 

committing of any offence punishable with imprisonment 

or theft? 

Decision thereon and Reasons for the decision: 

5. During the trail, the prosecution side has examined 05 (five) 

Prosecution witnesses, whereas, the case of accused person 

is of denial. 

6. In evidence, the informant as PW 1, namely, Pradip Kisan 

deposed that he is the informant in this case and he knows 
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the accused person. On 03.10.18 at about 10:30 am, 

accused person entered PW 1’s house through rear door 

and stole cash amount of Rs. 15,000/- and property 

documents. PW 1 saw accused person leaving the 

compound of PW 1’s house. PW 1 saw the house in 

scattered condition and informed his neighbours. The VDP 

Secretary and President also saw PW 1’s house. One person 

named Bikash was apprehended who admitted that he 

alongwith accused Mantu Das committed the theft. 

7. In cross examination, PW1 stated that the ejahar was 

written under his instructions. The date of Ejahar (marked 

as Exhibit 1) is 08.06.19. The reason for delay in lodging the 

ejahar is not mentioned. Police has not recovered any of the 

stolen items. The house of Alakasu is in front of PW 1’s 

house across the street. PW 1 has not seen the commission 

of theft. PW 1 has denied the suggestions put to him. 

8. PW 2 namely Tyson Ekka deposed that on 03.10.18 at about 

10:30-11:00 am an incident of theft occurred at the house 

of informant Pradip Sir. PW 2 saw accused person coming 

out of informant’s house. PW 2 came to know from people 

that Rs. 15,000/- and ornaments worth Rs. 2,000/- were 
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stolen. Paplu Sinduar saw accused person counting money 

at evening. PW 2 came to know that accused person would 

give money to one Bikash aged 7-8 years. As such, it came 

to be known that accused has committed the theft. Mantu 

Das fled away on being called. Mantu Das has previously 

committed theft in the village.  

9. In cross examination, PW 2 stated that ejahar was lodged 

twice. S.I Narayan Barua told that after apprehending the 

thief, ejahar is to be lodged. PW 2 saw Mantu Das coming 

out of compound of informant at about 11:00 am. PW 2 has 

not seen the occurrence of theft. PW 2 has denied the 

suggestion put to him. 

10. PW 3 Alaxu Khalku deposed that on 03.10.18 at about 10:30 

am incident occurred at the house of Pradip Kissan 

(Informant) at Gohpur T.E. PW 3 saw Mantu Das and Bikash 

Ekka counting money. PW 3 came to know that theft took 

place at the house of informant involving Rs. 15,000/- 

11. In his cross examination, PW 3 stated that he has not seen 

the commission of theft. PW 3 has denied the suggestions 

put to him. 
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12. PW 4 namely Paulush Induwar deposed that one day during 

October, 2018 at about 10:30 am theft occurred at the 

house of informant. PW 4 saw accused Mantu counting 

money near the culvert. PW 4 came to know that accused 

Mantu Das alongwith Bikash committed theft at the house of 

Pradip Sir. Mantu Das has previously committed theft in the 

village.  

13. In cross examination, PW 4 stated that he has not seen the 

commission of theft. Police has not recorded his statement. 

PW 3 has denied the suggestions put to him. 

14. PW 5 namely ASI Narayan Barua deposed that on 08.06.19 

informant Pradip Kisan lodged the ejahar which was 

registered U/S 457/380 IPC and PW 5 was endorsed a 

preliminary Investigation Officer of the case. PW 5 visited 

the place of occurrence, recorded statement of informant 

and witnesses, prepared sketch map and also arrested the 

accused Mantu Das on being handed over to him by the 

public at Gohpur Tea Estate. Upon completion of 

investigation, PW 5 submitted Charge Sheet U/S 457/380 

IPC against accused Mantu Das. 
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15. In cross examination, PW 5 stated that informant Pradip 

Kisan did not state in his statement recorded U/S 161 Cr.P.C 

that accused person has entered his house by breaking 

open the back door. Informant has also not stated in his 

statement recorded U/S 161 Cr.P.C that while he entered 

the front door of his house, he saw accused escaping 

through the back door and that informant found his house 

in ransacked condition. PW 5 deposed that witness Tyson 

Ekka did not state in his statement recorded U/S 161 Cr.P.C 

that he saw Mantu Das coming out of the house of Pradip 

Sir. He also did not state that Rs. 15,000/- cash and 

ornaments worth Rs. 2,000/- were stolen from the house. 

Witness Alaksu Khalku did not state before PW 5 that he 

saw Mantu Das and Bikash Ekka counting money. Witness 

Paulo Induwar did not state before PW 5 that he saw Mantu 

Das counting money near culvert. Said witness did not state 

before PW 5 that he came to know that Mantu and Bikash 

committed theft at the house of Pradip Sir. Ejahar was 

lodged on 08.06.19 and as per the ejahar, the date of 

incident is 03.10.18. 

16. Heard the ld. APP as well as the ld. counsel for the accused 

person. The ld. defence counsel submits that the FIR/ejahar 
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was lodged after a long delay of 08 (eight) months and that 

the informant has not furnished any explanation/reasons for 

such long and inordinate delay. The Investigation Officer of 

the case - PW 5 in his cross examination stated that the 

ejahar was lodged on 08.06.19 and as per the ejahar, the 

date of incident is 03.10.18. I have also seen the ejahar 

marked as Exhibit 1, wherein the date of ejahar is 08.06.19 

and the date of alleged offence is stated therein as 

03.10.18. In this regard, PW 1 in his cross examination 

stated that the date of Ejahar (marked as Exhibit 1) is 

08.06.19. The reason for delay in lodging the ejahar is not 

mentioned. PW 1, PW 2, PW 3 and PW 4 all have stated in 

their cross examination that they have not seen the 

commission of theft. PW 1 and PW 2 saw accused person 

only coming out of the house compound of informant 

whereas PW 3 and PW 4 saw the accused person counting 

money elsewhere. It is also submitted by the ld. defence 

counsel that the evidence of the witnesses are inconsistent 

from their respective statement recorded by the I.O of the 

case U/S 161 Cr.P.C as is evident from the evidence of PW 

5.  
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17. As regards unexplained delay in lodging the ejahar, the 

Hon’ble Apex Court in the case of  State of Andhra 

Pradesh vs. M. Madhusudhan Rao, reported in 2008 

(15) SCC 582 has inter-alia held that: 

“..............Time and again, the object and importance 

of prompt lodging of the First Information Report has 

been highlighted. Delay in lodging the First 

Information Report, more often than not, results in 

embellishment and exaggeration, which is a creature 

of an afterthought. A delayed report not only gets 

bereft of the advantage of spontaneity, the danger of 

the introduction of coloured version, exaggerated 

account of the incident or a concocted story as a 

result of deliberations and consultations, also creeps 

in, casting a serious doubt on its veracity. Therefore, 

it is essential that the delay in lodging the report 

should be satisfactorily explained”. 

18. Therefore, as the delay of more than 08 (eight) months in 

lodging the FIR/ejahar has not been explained by the 

prosecution side, leave aside any reasonable explanation 

but in the instant case the informant as PW 1 in his cross 

https://indiankanoon.org/doc/1273596/
https://indiankanoon.org/doc/1273596/
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examination stated that the reason for delay in lodging the 

ejahar is not mentioned, moreover, in a scenario where the 

informant in his evidence deposes that he saw accused 

person leaving the compound of his house and then saw the 

house in scattered condition and informed his neighbours 

and discovered about the alleged theft at his house and as 

none of the witnesses have seen the accused person in-

commission of the alleged offence, this conditions, in my 

view, are sufficient to create a doubt regarding the 

prosecution side story. However, if the evidence of the 

witnesses are to be believed, yet it is only by stretch of 

extreme imagination that on the strength circumstantial 

evidence, the dots can be connected, giving some amount 

of credibility to the prosecution story. In such a situation, 

where two views are possible – one in favour of acquitting 

of the accused and the other view incriminating the accused 

person of the charges framed against him, the below 

mentioned Judgment of the Hon’ble Apex Court lays down 

the law on this account. 

19. At this stage, I have relied upon a judgment passed by the 

Hon’ble Apex Court in CRIMINAL APPEAL NO. 1323 

of 2011 - Sri. Sujit Biswas vs State of Assam 
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reported in (2013) 12 SCC 406, wherein the Hon’ble 

Apex Court in paragraph 7 of the said judgment has held 

that:  

  “7. In Kali Ram v. State of Himachal Pradesh, AIR 

1973 SC 2773, this  Court observed as under: 

      "Another golden thread which runs through 

the web of the administration of justice in criminal 

cases is that if two views are possible on the 

evidence adduced in the case one pointing to the 

guilt of the accused and the other to his innocence, 

the view which is favourable to the accused should 

be adopted. This principle has a special relevance in 

cases where in the guilt of the accused is sought to 

be established by circumstantial evidence." 

 Also, in paragraph 6 of the aforesaid judgment, it 

was held that:  

“6. Suspicion, however grave it may be, cannot take the 

place of proof, and there is a large difference between 

something that `may be’ proved, and something that 

`will be proved’. In a criminal trial, suspicion no matter 

how strong, cannot and must not be permitted to take 
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place of proof. This is for the reason that the mental 

distance between `may be’ and `must be’ is quite large, 

and divides vague conjectures from sure conclusions. In 

a criminal case, the court has a duty to ensure that mere 

conjectures or suspicion do not take the place of legal 

proof. The large distance between `may be’ true and 

`must be’ true, must be covered by way of clear, cogent 

and unimpeachable evidence produced by the 

prosecution, before an accused is condemned as a 

convict, and the basic and golden rule must be applied. 

In such cases, while keeping in mind the distance 

between `may be’ true and `must be’ true, the court 

must maintain the vital distance between mere 

conjectures and sure conclusions to be arrived at, on the 

touchstone of dispassionate judicial scrutiny, based upon 

a complete and comprehensive appreciation of all 

features of the case, as well as the quality and credibility 

of the evidence brought on record. The court must 

ensure, that miscarriage of justice is avoided, and if the 

facts and circumstances of a case so demand, then the 

benefit of doubt must be given to the accused, keeping 

in mind that a reasonable doubt is not an imaginary, 
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trivial or a merely probable doubt, but a fair doubt that 

is based upon reason and common sense. (Vide: 

Hanumant Govind Nargundkar & Anr. v. State of M.P., 

AIR 1952 SC 343; State through CBI v. Mahender Singh 

Dahiya, AIR 2011 SC 1017; and Ramesh Harijan v. State 

of U.P., AIR 2012 SC 1979).” 

20. Hence, considering the evidence and materials on record 

and upon hearing the learned counsels for both sides and 

relying upon the law laid down by the Hon’ble Apex Court in 

the judicial precedents discussed above, both the aforesaid 

issues are answered in the negative and in favour of the 

accused person due reasons discussed above. 

21. As a result of the foregoing discussions, the following Order 

is passed in the case: 

O R D E R 

22. Accused person namely Mantu Das stands acquitted in  

  this case as prosecution side failed to prove the guilt of  

  the accused person. 

23. The accused person be set at liberty forthwith, if in   

  custody and not wanted in any other case. 
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24. Bail Bond to be discharged in accordance with law, after a 

  period of 06 (six) months. 

25. Given under my hand and seal of this Court on this the  

  07th day of December, 2021. 

A. A.  Choudhury,  

                                                         SDJM (M), Gohpur.  
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A P P E N D I X 

 Prosecution Witness:  

 PW 1 – Pradip Kisan. 

 PW 2 – Tyson Ekka. 

 PW 3 – Alaksu Khalku. 

 PW 4 – Paulush Induwar. 

 PW 5 – Narayan Baruah. 

               Prosecution Exhibits:  

 Exhibit 1 – Ejahar. 

 Exhibit 2 – Sketch Map. 

 Exhibit 3– Charge Sheet. 

               Defence Witness: NIL 

Defence Exhibits: NIL 

Court Witness: NIL 

A. A.  Choudhury,  

                                                                  SDJM (M), Gohpur 
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07.12.21: 

Accused person is present in Court today. 

Judgment and Order is pronounced in open Court today in 

presence of the accused person. 

Judgment and Order is passed in separate typed sheets. 

The following Order is passed in this case. 

Keep the original copy of Judgment and Order alongwith 

the C/R. 

O R D E R 

22. Accused person namely Mantu Das stands acquitted in  

  this case as prosecution side failed to prove the guilt of  

  the accused person. 

23. The accused person be set at liberty forthwith, if in   

  custody and not wanted in any other case. 

24. Bail Bond to be discharged in accordance with law, after a 

  period of 06 (six) months. 

25. Given under my hand and seal of this Court on this the  

  07th day of December, 2021. 

Accordingly the case is disposed off. 

 

                                        A. A.  Choudhury,  

                                                      SDJM (M), Gohpur. 

 


